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In the United States District Court for the Northern 
District of California, Southern Division 


Civil No. 34297 


UNITED STATES OF AMERICA, 

Plaintiff, 
VS. 

THE MISSION COMPANY; VIRGIL D. DARDTI, 
Individually and as Executor of the Estate of 
UMBERTO DARDI; and OLGA PAULA as 
Trustee of Trust for JOSEPH DARDI and as 
Trustee of Trust for MARY CLAIRE ELE- 
VITA DARDI, 

Defendants. 


COMPLAINT 
The United States of America, by Lloyd H. Burke, 
United States Attorney for the Northern District of 
California, for its complaint against the above-named 
defendants alleges as follows: 


i 
That at. all times hereinafter mentioned the plain- 
tiff was and now is a sovereign body politic. 


i, 

That this is an action arising under the laws of the 
United States providing for the internal revenue 
and the collection thereof. 

ITT. 
That this action has been authorized by the Attor- 


ney General of the United States at the request of the 
Commissioner of Internal Revenue. 
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IX. 

On information and belief, that on or about June 
30, 1943, defendant Virgil D. Dardi and Umberto 
Dardi, each as owner of fifty per cent of the stock of 
the defendant The Mission Company, received as a 
distribution from The Mission Company all of its 
assets which had a value in excess of the tax lability 
asserted herein without giving anything of value in 
return therefore at a time when the defendant The 
Mission Company either was insolvent or by virtue 
of the said distribution was rendered insolvent. 

X. 

On information and behef, that subsequent to 
June 30, 1943, defendant Virgil D. Dardi formed a 
partnership or other business venture with Umberto 
Dardi, and transferred thereto the assets received 
from the defendant The Mission Company, as speci- 
fied in paragraph IX, and thereafter used such assets 
in the operation of two businesses, to wit; Cigar Box 
Restaurant and All-American Creamery, both being 
located within the city of San Francisco, California. 


RI. 

On information and belief, that subsequent to 
June 30, 1948, defendant Virgil D. Dardi, transferred 
his interest in the partnership or other business ven- 
ture alleged in paragraph X, or in the assets received 
from the defendant The Mission Company, as speci- 
fied in paragraph IX, to two trusts for his children, 
to wit: Trust for Joseph Dardi and Trust for Mary 
Claire Elevita Dardi, without receiving anything of 
value therefor. 


United States of America 7 


Pe, 
On information and belief, that Umberto Dardi 
died on or about April, 1948. 


Joliet. 

On information and belief, that defendants Virgil 
D. Dardi, as the executor of the estate of Umberto 
Dardi, and Olga Paula, as the trustee of the trusts 
for Joseph and Mary Claire Elevita Dardi, are oper- 
ating the Cigar Box Restaurant and the All-Ameri- 
can Creamery as partners or co-venturers. 


SIDE 
On information and belief that the parties named 
herein are all of the persons who have or claim to 
have any interest in the property described herein. 


XV. 

That the claims and tax liens of the plaintiff, 
United States of America, are entitled to priority of 
payment out of the property described herein over 
the interests of all other parties in the said property. 


Wherefore, the plaintiff prays: 


1. That the Court enter judgment in favor of the 
United States of America against The Mission Com- 
pany in the amount of $15,983.60, plus interest and 
eosts as provided by law. 


2. That the Court adjudge, order and decree that 
the property and things of value taken over hy de- 
fendant Virgil D. Dardi and by Umberto Dardi from 
the defendant The Mission Company, constitute a 
trust fund for the payment of the taxes and interest 
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asserted herein, and that the said property and 
things of value be applied to the payment of the said 
taxes and interest. Further, that if the application of 
the said property or things of value in payment of 
the taxes and interest asserted herein does not fully 
discharge the claim for the said taxes and interest, 
then the defendant United States of America to have 
judgment against Virgil D. Dardi, individually and 
as executor of the estate of Umberto Dardi, in the 
amount of the said taxes and interest still remaining 
due. 


3. That this Court adjudicate all matters in- 
volved herein and finally determine the merits of all 
claims to and liens upon the property and rights to 
property described herein, and decree that the lien 
of the plaintiff is prior, senior and superior to any 
and all liens upon the property or rights to property | 
described herein and that unless the taxes described 
herein are immediately paid, that the said property 
be sold by the proper officer of this Court and the 
proceeds of such sale be distributed first in satisfac- 
tion of plaintiff’s lien for taxes, interest and penal- — 
ties. 


4. That the plaintiff have such other and further 
relief as to the Court may seem just and proper in 
the premises, together with the costs and disburse- 
ments of this action. 


/s/ LLOYD H. BURKE, 
United States Attorney, 
Attorney for Plaintiff. 


[Endorsed]: Filed December 15, 1954. 
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[Title of District Court and Cause. ] 


AMENDED ANSWER OF DEFENDANT 
VIRGIL D. DARDI, INDIVIDUALLY 


Now comes the defendant Virgil D. Dardi, indi- 
vidually, and in answer to the complaint on file herein 
admits, denies and alleges as follows: 


I 


Admits the allegations of Paragraphs I, IT, ITT, 
ie VI, VIL and XII, 


II. 


In answer to Paragraphs VIII, XIV, and XV, 
states that he is without knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions stated in those paragraphs. 


Jide 


In answer to Paragraph IX, admits that assets of 
The Mission Company were transferred to him and 
Umberto Dardi, but states that he is without knowl- 
edge or information sufficient to form a belief as to 
the truth of the allegation that such assets had a 
value in excess of the tax hability asserted in the 
complaint, or the allegation that the alleged distribu- 
tion was made at a time when The Mission Company 
either was insolvent or that by virtue of said dis- 
tribution it was rendered insolvent; and denies the 
other allegations of said paragraph. 
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I¥. 

In answer to Paragraph X, denies the allegation 
that assets were received from The Mission Company 
‘fas specified in paragraph IX,’’ and admits the 
other allegations of said paragraph. 


V, 
Denies the allegations of Paragraph XJ. 


VI. 

In answer to Paragraph NITI, denies the allega- 
tion that this defendant or any defendant is presently 
operating the All-American Creamery as partners, 
co-venturers, or otherwise, or has so operated the 
All-American Creamery since about 19438; and ad- 
mits the other allegations of said paragraph. 


Asa first affirmative defense, this defendant alleges 

as follows: 
WEE 

That at the time assets of The Mission Company 
were transferred to him, said corporation was in- 
debted to this defendant in the sum of $13,983.12, and 
said assets were transferred to this defendant and 
received by him as payment or partial payment of 
said indebtedness and not as a distribution to him as 
a shareholder. 


As a second affirmative defense, this defendant 
alleges as follows: 
WOU, 
That the right of action set forth in the complaint 
did not accrue within six years next before the com- 
menecement of this action, and this defendant did 
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not agree to any extension of the period of limitations 
applicable to this action. 


Wherefore, this defendant prays that plaintiff 


take nothing by this action and that he be dismissed 
hence with his costs. 


Dated: February 20, 1956. 


PHILLIPS, AVAKIAN & 
JOHNSTON, 


By /s/ J. RICHARD JOHNSTON, 
Attorneys for Defendant. 


Affidavit of service by mail attached. 
[Endorsed]: Filed February 21, 1956. 


[Title of District Court and Cause. ] 


AMENDED ANSWER OF DEFENDANT VIR- 
GIL D. DARDI AS EXECUTOR OF THE 
ESTATE OF UMBERTO DARDI 


Now comes the defendant Virgil D. Dardi as 
Executor of the Estate of Umberto Dardi, and in 
answer to the complaint on file herein admits, denies 
and alleges as follows: 

li 

Admits the allegations of Paragraphs J, I, ITI, 

IV, V, VI, VIT and XII. 


aT, 
In answer to Paragraphs VIII, XIV and XV, 
states that he is without knowledge or information 
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sufficient to form a belief as to the truth of the alle- 
gations stated in those paragraphs. 


IU. 

In answer to Paragraph IX, admits that assets 
of The Mission Company were transferred to the 
defendant Virgil D. Dardi, individually, and to 
Umberto Dardi, but states that he is without knowl- 
edge or information sufficient to form a belief as to 
the truth of the allegation that such assets had a 
value in excess of the tax lability asserted in the 
complaint, or the allegation that the alleged distri- 
bution was made at a time when The Mission Com- 
pany either was insolvent or that by virtue of said 
distribution it was rendered insolvent; and denies 
the other allegations of said paragraph. 


IV. 

In answer to Paragraph X, denies the allegation 
that assets were received from The Mission Com- | 
pany ‘‘as specified in Paragraph [X,’’ and admits 
the other allegations of said paragraph. 


Ne 
Denies the allegations of Paragraph XI. | 


NL 

In answer to Paragraph XIII, denies the allega-- 
tion that this defendant or any defendant is pres-_ 
ently operating the All-American Creamery as: 
partners, co-venturers or otherwise, or has so oper-| 
ated the All-American Creamery since about 1943; | 


and admits the other allegations of said paragraph. 
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As a separate affirmative defense, this defendant 
alleges as follows: 

VII. 

That the right of action set forth in the com- 
plaint did not acerue within six years next before 
‘the commencement of this action, and this defendant 
did not agree to any extension of the period of 
limitations applicable to this action. 


Wherefore, this defendant prays that plaintiff 
take nothing by this action and that he be dismissed 
hence with his costs. 


Dated: February 20, 1956. 


PHILLIPS, AVAKIAN & 
JOHNSTON, 


By /s/ J. RICHARD JOHNSTON, 
Attorneys for Defendant. 
Affidavit of service by mail attached. 
[Endorsed]: Filed February 21, 1956. 


[Title of District Court and Cause. ] 


PRETRIAL ORDER 


The above-entitled action having come on for 
pretrial conference on Wednesday, February 15, 
1956, the following facts were agreed to by all the 
respective parties, and such facts are no longer in 
jissue: 
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1. At all times hereinafter mentioned the plain- 
tiff was, and now is, a sovereign body politic. 


2. This is an action arising under the laws of 
the United States providing for the internal revenue 
and the collection thereof. 


3. This action has been authorized by the At- 
torney General of the United States at the request 
of the Commissioner of Internal Revenue. 


4, The Mission Company is a corporation organ- 
ized under the laws of the State of California and 
at all times relevant to this action was doing busi- 
ness at 2200 Mission Street, San Francisco, Cali- 
fornia. 


5. The defendants, Virgil D. Dardi and Olga 
Paula, are residents of San Francisco, California, 
or other places within the jurisdiction of this Court. 


6. The Mission Company was incorporated under 
the laws of the State of California in January, 1941, 
under the name of Dardi and Company; in April, 
1941, said corporate name was changed to R. J. 
Howell, Inc.; in November, 1942, said corporate 
name was changed to The Mission Company. 


= 


i. The Mission Company filed corporate income 
tax returns for the calendar year 1942 and for the 
period January 1, 1943, to June 30, 1943; said re- 
turns were filed by Virgil D. Dardi as president and 
Umberto Dardi as vice president. 


8. Income and excess profits taxes were assessed 
against The Mission Companv as follows: 


Umted States of America 15 
Year Tax Amt. Assessed Post War Credit Amt. Owed 
1942 Beep: $8,117.06 $811.71 & 7,305.05 
1942 iP. 14.50 369.96 
Int. 3.47 
DVEP 283.99 
Int. 68.00 
1943 JOpl ae 6,305.04 630.50 5,674.54 
1943 eat 726.05 2,633.75 
Int. 130.28 
DVEP 1,507.01 
Int. 270.41 
$15,983.60 


The assessment. list pertaining to the above tax lia- 
bilities was signed by the Commissioner of Internal 
Revenue on October 10, 1947, and received by the 
Collector of Internal Revenue at San Francisco on 
October 13, 1947, on which date a lien of the plain- 
tiff, United States of America, arose on all property 
and rights to property of The Mission Company; 
said assessment was within the applicable statute of 
limitations for assessment of such taxes as duly 
extended by Virgil D. Dardi as president of The 
Mission Company; notice and demand was made on 
The Mission Company on October 17, 1947; no part 
of the $15,983.60, plus interest, due to the United 
States of America for the above taxes has been paid; 
Waivers were executed by Virgil D. Dardi as presi- 
dent of The Mission Company on October 21, 1952, 
extending the time of collection of the above tax lia- 
bilities by distraint or by proceedings in court until 
December 31, 1956; notices of Federal tax liens were 
filed pursuant to Section 3672 of the Internal Reve- 
nue Code of 1939 for the tax habilities asserted 
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herein in the County of San Francisco, California, 
on January 9, 1948, in the amount of $19,491.39. 


9. No waiver extending the time of collection of 
the above tax liabilities by distraint or by proceed- 
ings in court has ever been executed by Virgil D. | 
Dardi, either individually or as executor of the 
estate of Umberto Dardi, or by Olga Paula as trus- 
tee of the trust for Joseph Dardi or as trustee of 
the trust for Mary Claire Elevita Dardi. 


10. On or about June 30, 1943, defendant Virgil 
D. Dardi and Umberto Dardi each received from 
The Mission Company one-half of its assets. Sub- 
sequent to June 30, 1943, defendant Virgil D. Dardi 
and Umberto Dardi formed a partnership, trans- 
ferred thereto the assets which they had received 
from the defendant, The Mission Company, and 
thereafter used such assets in the operation of two 
businessses, to wit: Cigar Box Restaurant and AII- 
American Creamery, both being located within the 
City of San Francisco, California. 


11. On or about April 30, 1944, Virgil D. Dardi 
transferred his interest in the partnership known 
as ‘The Mission Co.’’ to Eugene Engle. On or about 
January 1, 1945, Eugene Engle in turn transferred 
such interest to John Clifton Ernst, in trust for the 
benefit of Joseph Dardi and Mary Claire Elevita 
Dardi. 


12. Umberto Dardi died on or about April, 1948. 


13. The defendant, Virgil D. Dardi, as executor 
of the estate of Umberto Dardi, and the defendant, 
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Olga Paula, as trustee of the trusts for Joseph and 
Mary Claire Elevita Dardi, are operating the Cigar 
Box Restaurant as partners or co-venturers. 


It was further agreed among the respective 
parties to this action that the following questions are 
in issue: 


1. Whether the instant suit has been timely com- 
menced against the defendants, Virgil D. Dardi, in- 
dividually and as executor of the estate of Umberto 
Dardi, and Olga Paula as trustee for the trusts 
for Joseph Dardi and Mary Claire Elevita Dardi. 


2. Whether the transfer of assets from The 
Mission Company to Virgil D. Dardi and Umberto 
Dardi was for good and valuable consideration. 


3. Whether the transfer of assets from The Mis- 
sion Company to Virgil D. Dardi and Umberto 
Dardi was at a time when the defendant, The Mis- 
sion Company, was either insolvent, or by virtue of 
said transfer of assets was thereby rendered in- 
solvent. 


4. The value of the assets transferred from The 
Mission Company to Virgil D. Dardi and Umberto 
Dardi. 


5. Whether the transfer of the interest of Virgil 
D. Dardi in the partnership referred to as the 
“Cigar Box Restaurant’’ to Eugene Engle was a 
bona fide transfer for good and valuable considera- 
tion. 
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6. Whether the transfer of the interest of 
Eugene Engle in the partnership referred to as the 
‘Cigar Box Restaurant’’ to the trustee for the 
trusts for Joseph Dardi and Mary Claire Elevita 
Dardi was a bona fide transfer for good and valuable 
consideration. 


/s/ MICHAEL J. ROCHE, 
United States District Court 
Judge. 
Approved: 
/s/ J. RICHARD JOHNSTON, 
Attorney for Defendants. 


/s/ JOSEPH O. GREAVES, 
Attorney for Plaintiff. 


[Endorsed]: Filed March 6, 1956. 


[Title of District Court and Cause. ] 


MOTION FOR JUDGMENT ON THE 
PLEADINGS 


Defendants Virgil D. Dardi, both individually and 
as executor of the estate of Umberto Dardi, and 
Olga Paula as trustee of trust for Joseph Dardi and 
as trustee of trust for Mary Claire Elevita Dardi, 
move for judgment on the pleadings in their favor 
on the ground that this action is barred by the 
statute of limitations, since it was commenced more 
than six vears after the right of action accrued and 
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said defendants did not agree to any extension of 
the applicable period of limitations. 


Dated: March 26, 1956. 


PHILLIPS, AVAKIAN & 
JOHNSTON, 


By /s/ J. RICHARD JOHNSTON, 

| Attorneys for Defendants. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed March 28, 1956. 


[Title of District Court and Cause. ] 


ORDER 


Upon the authority of the case of United States 
vs. City of New York, et al., S.D.N.Y., 134 F. Supp. 
374, the reasoning of which case appears to the 
Court to be sound, it is hereby ordered that the 
motion of the defendant for judgment on the plead- 
ings be, and the same hereby is, denied. 


Dated: April 13, 1956. 
/s/ O. D. HAMLIN, 
United States District Judge. 


[Endorsed]: Filed April 13, 1956. 
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STIPULATION OF FACS 


It is hereby stipulated and agreed by and between 
the parties hereto, and their respective counsel of 
record, that the following facts should be taken as 
EI 


(1) The defendant corporation, The Mission 
Company, was incorporated in January, 1941, under 
the name of Dardi & Co., which name was changed 
to R. J. Howell, Inc., in April, 1941, which name 
was changed to The Mission Company in November, 
1942. Said corporation had an authorized capital of 
5,000 shares of $1.00 par value stock, but no stock 
in said corporation was ever issued. The defendant 
Virgil D. Dardi, was the president and Umberto 
Dardi was the vice president. The corporation owned 
and operated a restaurant known as the Cigar Box 
Restaurant. 


(2) Attached hereto as Exhibit A is a copy of a 
balanee sheet of the corporation as of June 30, 1943, 
which was prepared from the corporate books. At- 
tached hereto as Exhibit B is a copy of a balance 
sheet of said corporation which was filed with its 
corporation income and declared value excess profits 
tax return for the calendar year 1942, which return 


was filed by Virgil D. Dardi as president and by © 


Umberto Dardi as vice president of The Mission | 


Company. 


(3) On June 30, 1943, defendant Virgil D. Dardi 
and Umberto Dardi each received from The Mission 


| 
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Company one-half of its assets and said Virgil D. 
Dardi and Umberto Dardi assumed the liabilities of 
said corporation as shown on its books at that date. 
On June 30, 1943, defendant Virgil D. Dardi and 
Umberto Dardi formed a partnership known as The 
Mission Co., to which they transferred the assets 
which they had received and the liabilities which 
they had assumed from the defendant The Mission 
Company. Said partnership thereafter continued to 
operate the business known as the Cigar Box Res- 
taurant. 


(4) Attached hereto as Exhibit C is a copy of 
a balance sheet of said partnership, prepared from 
its books as of June 30, 1943. 


(5) No consideration passed from said partner- 
ship to said corporation for the transfer of the 
assets of the latter to the former, except as the as- 
sumption of the liabilities above referred to may 
constitute such a consideration. 


(6) On or about April 30, 1944, Virgil D. Dardi 
transferred his interest in the partnership known 
as The Mission Co. to Eugene Engle. This transfer 
was evidenced by a bill of sale dated April 28, 1944, 
a photocopy of which is attached hereto, as Exhibit 
D. In consideration for this partnership interest, 
Kugene Engle executed and delivered to Virgil D. 
Dardi his promissory note dated April 30, 1944, in 
the sum of $150,000.00, a photocopy of which is at- 
tached hereto as Exhibit E. This note provided for 
installment payments as follows: 
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$27,000 on or before December 31, 1944; 
$30,000 on or before December 31, 1945; 
$30,000 on or before December 31, 1946; 
Balance on or before December 31, 1947. 


(7) Eugene Engle paid Virgil D. Dardi the sum 
of $27,900.00 in 1944, in payment of the first in- 
stallment due on said note, and Virgil D. Dardi re- 
ported the receipt of this payment in his individual 
Federal income tax return for the year 1944. 


(8) On or about January 1, 1945, Engene Engle 
transferred his 50% partnership interest in The 
Mission Co. to John Clifton Ernst, as trustee for 
Mary Claire Dardi and Joseph Dardi, the two minor 
children of Virgil D. Dardi. This transfer was 
evidenced by a trust indenture which was duly 
executed by the parties, and a photocopy of which 
is attached hereto as Exhibit F. Pursuant to this: 
trust indenture, the trustee made payments to Vir-- 
ei] D. Dardi in the amounts set forth below, and! 
Virgil D. Dardi reported the receipt of such pay- 
ments in his individual Federal income tax returns: 
for the respective years in which the payments were 
made: 


(9) On or about May 6, 1947, Virgil D. Dard! 
executed a release, discharging Eugene Engle from 
any further liability under his note of April 30) 
1944. A photocopy of this release is attached hereti 
as Exhibit G. 
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(10) If Virgil D. Dardi and Eugene Engle were 
called to testify as witnesses in this suit, they would 
testify that they participated in these transactions 
in good faith and that the transactions were real, 
not sham. 


Dated this 2nd day of April, 1957. 
LLOYD WH. BURKE, 
United States Attorney; 
/s/ LYNN J. GILLARD, 


By /s/ JOSEPH O. GREAVES, 
Attorney, Office of Regional Counsel, Internal 
Revenue Service, Attorneys for Plaintiff. 


/s/ J. RICHARD JOHNSTON, 
Attorneys for All Defendants. 
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EXHIBIT D 
Bill of Sale 


Know All Men by These Presents, that I, the 
undersigned Virgil Dardi, of the City and County 
of San Francisco, State of California, do hereby 
sell, assign, and set over as of this day for good 
and valuable consideration to Eugene Engel, of 
the City and County of San Francisco, State of 
California, all of my right, title and interest in 
and to the business known and designated as the 
Mission Co., being a club and restaurant conducted 
at 2202 Mission Street, San Francisco, California, 
and do likewise by these presents sell, assign, and 
transfer and set over to the said Eugene Engel all 
of my right, title and interest in and to said fur- 
nishings and fixtures, stock in trade, accounts re- 
ceivable, leases and all other personal property and 
equipment now located in the said premises oc- 
cupied by the said club and restaurant therein de- 
scribed. 


In Witness Whereof, I have set my hand on this 
28th day of April, 1944. 


/s/ VIRGIL DARDI. 


EXHIBIT E 
$150,000.00 
San Francisco, California 
April 30, 1944 


For Value Received, I promise to pay to Virgil 
D. Dardi or order, at San Francisco, California, the 
principal sum of One Hundred Fifty Thousand 
and No/100 ($150,000.00) Dollars in lawful money 
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of the United States, with interest thereon in lawful 
money of the United States from date hereof and 
until paid, at the rate of three (3) per cent per 
annum. 

And I further promise to pay said principal sum 
and interest as aforesaid, in installments as follows, 
to wit: Twenty-Seven Thousand Nine Hundred 
($27,900.00) Dollars thereof on or before the 31st 
day of December, 1944; Thirty Thousand Dollars 
($30,000.00) thereof on or before the 31st day of 
December, 1945; Thirty Thousand ($30,000.00) Dol- 
lars thereof on or before the 31st day of December, 
1946, and the balance, together with interest thereon, 
on or before the 31st day of December, 1947. 

And I agree that in case of default in the pay- 
ment of said interest as the same shall become due, 
then such interest so in default shall be added to 
and become a part of the principal and thereafter 
bear the same rate of interest; and at any time 
during default in the payment of said interest or 
in the payment of any installment of principal in 
the manner aforesaid, the entire unpaid balance 
of said principal and the imterest thereon, shall, 
at the option of the holder of this note, be due and 
payable without notice. 


/s/ BE. J. ENGLE. 


EXHIBIT F 
Trust Indenture 


This Trust Indenture, made and entered into this 
first day of January, 1945, by and between Eugene 
Enele, of the City and County of San Francisco, 
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State of California, hereinafter called the ‘‘Donor,”’ 
first party hereto, and John Clifton Ernst, of the 
City and County of San Francisco, State of Cali- 
fornia, hereinafter called the ‘‘Trustee,’’ second 
party hereto. 

Witnesseth 


That the Donor, for and in consideration of the 
agreement of the Trustee to undertake and perform 
the duties of Trustee as hereinafter provided, does 
hereby give, grant, convey, transfer, assign, set over 
and deliver to said Trustee and to his successor or 
successors as Trustee hereunder, as a gift to and for 
the benefit of Mary Claire Dardi and Joseph Dardi, 
all his right, title and interest of every kind and 
character in and to that certain partnership com- 
posed of Umberto Dardi and himself, doing business 
under the firm name and style of Mission Company, 
which interest Donor represents to be an undivided 
one-half therein as reflected in the audited Asset 
and Liability Statement of the partnership dated 
December 31, 1944, attached hereto and marked 
Exhibit ‘‘A,’’ and which said interest is subject 
to an indebtedness in the sum of $122,100.00 owing 
by Donor to Virgil D. Dardi. 


In Trust, Nevertheless, for the term and for the 
uses and purposes hereinafter set forth: 


First: Immediately after the creation of the 
trusts provided for herein or as soon thereafter as is 
possible, the Trustee shall assume, as Trustee only, 
the present existing indebtedness in the sum of $122,- 
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100.00 owing from Donor to Virgil D. Dardi, as evi- 
denced by that certain promissory note dated April 
30, 1944, executed by the Donor to Virgil D. Dardi, 
in the face amount of $150,000.00, together with in- 
terest thereon at the rate of three per cent (3%), 
and shall make every effort to secure from said 
Vireil D. Dardi the release of Donor from such 
indebtedness and from any and all hability which 
he may have or now has by reason thereof to said 
Virell D. Dardi, and, as such Trustee, shall make, 
execute and deliver such evidences of indebtedness, 
notes, or other documents, and give such security 
therefor as the Trustee shall in his sole discretion 
deem necessary to effect such release. In carrying out 
the transactions provided for in this paragraph the 
Trustee shall incur no personal hability. 


Second: The Trustee is authorized to permit the 
interest of Donor in the said partnership to remain 
employed in the business of such partnership upon 
such terms and conditions, either those by law 
implied or as may be expressly agreed upon with 
the remaining partner, as the Trustee may deem ad- 
visable, and said Trustee shall not be personally 
liable for any loss incurred in the conduct of such 
business not due to wilful default or misconduct. 
Trustee is further empowered to authorize the 
remaining partner in conjunction with the Trustee, 
as such Trustee, to continue to carry on and con- 
duct the business of such partnership to the extent 
permitted by law. Should the Trustee at any time 
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determine in his sole and absolute discretion that 
the business cannot be continued to the advantage 
of the trust estates, he may sell or dispose of the 
same in the manner deemed by him to be for the 
best interest of the trust estates. In this connection, 
if it be deemed expedient to change the form of 
business from partnership to corporation or to any 
other form of business, the Trustee shall have full 
power to cause the interest of the Donor in and to 
the partnership and all property and assets used 
in connection therewith to be transferred to a cor- 
poration, the shares of which shall be held by the 
Trustee subject to the provisions of this indenture ; 
provided, however, that should it become necessary 
for the Trustee to sell or dispose of all or any part 
of the shares of stock for the purpose of carrying 
out the provisions of the trusts, Trustee shall first 
offer such shares as are to be sold or disposed of 
to Virgil D. Dardi at the then fair market value of 
such shares. 


Third: The Trustee shall divide the trust estate 
into two equal shares, setting aside one such share 
for Mary Claire Dardi and one such share for Joseph 
Dardi, and shall collect and receive the income of 
each of said trusts and the rents, issues and profits 
thereof and therefrom and shall apply the net in- 
come and principal of each trust estate as follows: 

(a) Hirom the net income thereof the Trustee 
shall first pay the indebtedness to which the prin- 
cipal of the trusts herein created is subject in the 
manner and as called for under the terms and pro- 
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visions of that certain promissory note dated April 
30, 1944, executed by Donor to Virgil D. Dardi, or 
of such instrument or instruments as may be sub- 
stituted therefor by the Trustee as such Trustee. 
The remainder of the net income, if any, or, should 
such indebtedness be fully discharged prior to the 
termination of the trusts, as hereim provided, the 
entire net income, shall be paid to Mary Claire 
Dardi and Joseph Dardi, share and share alike. 
(b) Upon the death of said Virgil D. Dardi, 
these trusts, subject to their or its possible contin- 
uance in trust as hereinafter provided, shall cease 
and terminate, and each trust estate, subject, how- 
ever, to the remaining indebtedness, if any, to said 
Virgil D. Dardi, shall thereupon vest in, go and be 
transferred to Mary Claire Dardi and Joseph Dardi, 
or to the surviving issue, if any, of either of them 
then deceased by right of representation, or to the 
survivor of them should either of them be deceased 
leaving no issue, and should both be then deceased, 
neither of them leaving issue them surviving, then 
to their respective heirs at law, provided, however, 
that should either of the said beneficiaries become 
entitled to his or her respective trust estate before 
having attained the age of thirty years, then and 
in that event such share shall be continued in trust 
for such beneficiaries, under the following terms: 
1. During the continuance of each such trust, 
the Trustee shall pay to or expend for and on behalf 
of the beneficiary whose trust is being continued the 
remainder of the net income, if any, of the trust 
estate, derived therefrom, after payment of the in- 


| 
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debtedness herein referred to or the entire net in- 
come derived from such share should such indebted- 
ness be fully discharged. 

2. Each trust shall cease and terminate when 
the beneficiary for whose use and benefit such trust 
is being continued shall have attained the age of 
thirty years, or upon the death of any beneficiary 
prior to attaining that age, and thereupon such 
trust estate shall vest in, go and be transferred to 
that beneficiary should that beneficiary then sur- 
vive, or to the then surviving issue, 1f any, of that 
beneficiary by right of representation, should that 
beneficiary be then deceased. But should no issue 
of that beneficiary then survive, and if the other 
said beneficiary shall not have attained the age of 
thirty years, it shall be added to and become a part 
of the trust being administered for that benefi- 
eiary, but if the other beneficiary shall have at- 
tained the age of thirty years then the said trust 
estate shall vest in, go and be transferred to said 
beneficiary should that beneficiary then survive, or 
to the surviving issue, if any of that beneficiary 
by right of representation, should that beneficiary 
be then deceased. And should both of said bene- 
ficiaries be then deceased, neither of them leaving 
issue them surviving, then to the respective heirs 
at law of each beneficiary, provided, however, should 
the survivor become entitled before having attained 
the age of thirty vears to an additional share of 
the trust estate by reason of the death of one of 
said beneficiaries, then and in that event such ad- 
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ditional share shall be added to the trust estate 
being continued in trust for such surviving bene- 
ficiary, provided, further, however, that no trust 
herein created shall extend beyond the death of the 
last to die of Virgil D. Dardi, Mary Claire Dardi, and 
Joseph Dardi. 

(c) Upon the death of any beneficiary thereto- 
fore receiving income payments hereunder, there 
shall be no apportionment of any income then ac- 
crued or accumulated from the trust estates but 
not yet paid between the heirs or legatees of such 
beneficiary and the beneficiary or beneficiaries next 
entitled to receive income and/or principal of the 
trust estates hereunder, but any and all such ac- 
erued, accumulated and unpaid income shall be paid 
to the beneficiary or beneficiaries next entitled to 
receive the income and/or principal of the trust 
estates hereunder. 

(d) Should that portion of the net income payable 
to Mary Claire Dardi and Joseph Dardi at any time 
be deemed insufficient in the sole and absolute dis- 
cretion of the Trustee, for the proper care, mainte- 
nance, support and education of the beneficiary then 
entitled to receive such share of the net income, 
then and in that event the Trustee shall pay to or 
expend for and on behalf of such beneficiary, in 
addition to such share of the net income, such por- 
tions of the principal of the respective trust estate 
as he shall deem necessary in his sole and absolute 
diseretion for any of the aforesaid purposes, includ- 
ing all of the needs of that person occasioned or 
incurred by reason of sickness, accident, hospitiliza- 


United States of America 30 


tion or other emergency, and in the exercise of such 
discretionary power the trustee shall be liberal. 

(e) All income or principal to be paid to any 
of the beneficiaries named herein shall be paid by 
the Trustee direct, and only to said beneficiaries. 
The trustee is not to recognize any transfer, mort- 
gage, pledge, hypothecation, order or assignment 
of any beneficiary by way of anticipation of any 
part of the income or principal. The principal and 
income of the trust estate shall not be subject in any 
manner to transfer by operation of law unless other- 
wise herein provided, and shall be exempt from the 
claims of creditors or other claimants, and from 
orders, decrees, levies, attachments, garnishments 
and executions, and other legal or equitable process 
or proceedings to the fullest extent permissible by 
law. 

(f) The T'rustee shall not be required to make 
an actual division of the trust estate pursuant to 
any provision of this agreement, except insofar as 
may be necessary on a whole or partial distribution 
of the trusts, but in his discretion he may hold, ad- 
minister and invest the several shares of the trust 
estate as one or more common funds and may assign 
undivided interests in said common fund or funds 
to the several shares and divide the net income there- 
from among the beneficiaries thereof proportion- 
ately. 

Fourth: In addition to the powers granted to 
the Trustee in this instrument, the Trustee shall 
have the following powers: 
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(a) Subject to limitations, if any, states else- 
where in this indenture, the Trustee shall have every 
right and power in relation thereto and the assets 
thereof which any unmarried person could have as 
the absolute and unqualified owner, including full 
power to conclusively determine that. which is in- 
come, net or gross, and to so determine that which 
is Income or principal. He shall also have full power 
to invest and reinvest the assets of the trusts in, or 
to retain as such so long as he deems advisable, any 
property, real or personal, of any kind whatsoever, 
without responsibility for decline in value, regard- 
less of whether such property shall be legal, or of 
a character appropriate for the investment of trust 
assets. 


(b) The Trustee shall pay out of the gross in- 
come of the trust estates, or if said income be in- 
sufficient, then the balance thereof out of the princei- 
pal, all taxes, assessments, insurance, costs, fees and 
expenses of every kind and nature, incurred or 
expended in the collection, care, administration, 
protection or distribution of the trust estates for 
the payment of which the trust estates and/or the 
Trustee may become chargeable, including a reason- 
able compensation to the Trustee for his services 
as such Trustee. 

(c) The Trustee shall have the power, with re- 
spect to the trust estates, and upon such terms and 
in such manner as he may deem advisable, in his 
sole and absolute discretion, except as hereinafter 
provided, to sell for cash or upon installment terms, 
convey, exchange, grant options, convert, improve, 
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repair, manage, operate, cultivate and control; to 
lease for terms within or extending beyond the dura- 
tion of the trusts and for any purpose, including the 
exploration for and removal of gas, oil and other 
minerals, with or without order of court; to borrow 
money, and to encumber or hypothecate by mort- 
gage, deed of trust, pledge or otherwise; to carry 
insurance of such kind and in such amounts as 
the Trustee may deem advisable at the expense of 
the trusts, including public liability insurance for 
the protection of the Trustee, to compromise, settle 
or otherwise adjust any claim against or in favor of 
the trust; to sue for and/or defend for and on behalf 
of the trust estates as determined by the Trustee, 
in his sole and absolute discretion; and all costs, 
attorneys’ fees and reasonable compensation to the 
Trustee in connection therewith shall be a charge 
against the trust estates, to enforce and collect all 
notes, mortgages, bonds, deeds of trust or other 
choses in action at any time constituting a part. of 
the trust estates; to renew or extend the time of 
payment of any obligation due or becoming due to 
these trust estates; to foreclose by judicial pro- 
ceedings or otherwise any security belonging to 
these trust estates; to invest and reinvest the trust 
estates or any portion thereof in such securities 
or other property as the Trustee may deem advisa- 
ble, in his sole and absolute discretion, except as 
herein provided, whether or not of the character 
permitted by law for the investment of trust funds 
in the State of California; to make, execute and 
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deliver proxies; to hold title in the name of its 
nominee; to exercise and/or sell rights, to partici- 
pate in foreclosures, reorganizations, consolidations, 
mergers and/or liquidations. 

(d) If any beneficiary shall become entitled to 
any payment of income and/or delivery or trans- 
fer of property under the terms and provisions 
hereof during minority, Trustee may make such 
payment of income and/or delivery or transfer of 
property to either parent of such minor beneficiary 
without the necessity of guardianship proceedings 
on behalf of such minor beneficiary, and any pay- 
ment and/or delivery or transfer so made shall 
relieve the Trustee of and from any and all! hability 
by reason thereof. 

(e) Upon any division or partial or final distri- 
bution of each trust estate, the said Trustee, in his 
sole and absolute discretion, shall have the power to 
partition, allot and distribute such trust estate in 
undivided interest or in kind, or partly in money 
and partly in kind, at valuations determined by the 
Trustee, and to sell sueh property as the Trustee 
may deem necessary, to make division or distribu- 
tion, all as determined by him in the exercise of said 
discretion. 

(f) All dividends payable in a form other than 
cash, and all liquidating dividends, shall be treated 
as principal and added to the trust estates so far as 
permitted by law. The determination by the Trustee 
as to the allocation between principal and income of 
any particular dividend shall be binding and conclu- 
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sive hereunder. The proceeds of sale of rights to 
subseribe for additional stock shall be treated as 
principal. 

(g) The Trustee may receive any other property 
from the Donor or from any other person or per- 
sons to be held by the Trustee subject to all the 
terms and conditions of this trust indenture. 

(h) Unless specifically limited, all discretion 
conferred upon the Trustee shall be absolute, and 
his exercise thereof conclusive on all persons inter- 
ested in these trusts. 


Fifth: The Trustee at any time so acting shall 
have the right to resign on sixty days’ written 
notice to the beneficiaries of the trusts. In the 
event. of such resignation, or if the Trustee is for 
any reason unable or unwilling to act as such 'T'rus- 
tee, or upon the death of the Trustee, William H. 
Keesling shall have the right to appoint the succes- 
sor Trustee. 


Sixth: The trusts and each of them are hereby 
declared to be irrevocable, and no powers of any 
kind and no incidents of ownership are reserved to 
the Donor, and in this respect it is expressly de- 
clared to be the intent of the Donor to and he hereby 
does completely divest himself of all right, title 
and interest of every kind in these trusts and in 
the assets thereof. This trust indenture shall be con- 
strued under the laws of the State of California. 

Seventh: The Donor hereby declares that the 
interest in and to the partnership doing business 
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under the firm name and style of Mission Company 
is his sole and separate property. 


Eighth: The execution of this instrument by 
the Trustee shall be and constitute an acceptance | 
by him of the trusts hereby created. 


In Witness Whereof, the parties hereto have 
executed these presents at San Francisco, Cali- 
fornia, the day and year first hereinabove written. 


Trustee. 


State of California, 
City and County of San Francisco—ss. 


Orimcliice on day 20. een eee , 194.., before 
Tie rents Ueto ee , a Notary Public in 
and for the City and County of San Francisco, 
State of California, residing therein, duly commis- 
sioned and sworn, personally appeared Eugene 
Engle and John Clifton Ernst, known to me to be 
the persons whose names are subscribed to the 
within instrument and acknowledged to me that 
they executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal in the City and 
County of San Francisco the day and year in this 
certificate first above written. 

Notary Public, in and for the City and Count of 
San Francisco, State of California. 
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The Mission Company 
Balance Sheet 


December 31, 1944 


Assets 
Current Assets 
(OMSL al S20 das) $ 9,726.81 
Woshvom Namd ... 0... ccc. e eee eee 925.57 
LOIS) 15,786.58 
NGbecemeccivaple ...... 2.65.1... es. 2,000.00 
Total Current Assets .......... $28,438.96 
Fixed Assets 
Miurniure and Mixtures ............ $27,742.65 
Leasehold improvements ........... 4,360.00 
Trucks and automobile ............ 1,985.89 
$34,088.54 
Less: Reserve for Depreciation ..... 7,063.74 
Total Fixed Assets ............ $27,024.80 
SOCUITT ES i a 829.80 
Ces JDCRCSS) = ie 2,625.00 
CaO, GUILE 2 20 Dl 42 
MINOIMPASSCUS 2 ee ca ee $64,071.98 
Liabilities and Capital 
Liabilities: 
Peccommis, Payable .............005. $ 6,761.25 
PRCOMICMMURANES (2c shes ee ieee cess 6.641.40 
NOUS JEA\2))) re 3,019.42 


UG lorabilitieS .............. $16,722.07 
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Capital: 
Umberto Dardij@apitalae= ee $23,674.95 
Eugene J. Engle, Capital .......... 23,674.95 


Total Capital .... 2962.) $47,349.91 
Total Liabilities and Capital ...$64,071.98 


EXHIBIT G 
Release 
For valuable consideration receipt whereof is — 
hereby acknowledged, the undersigned, for himself, | 
his heirs, executors, administrators and assigns, — 
does hereby release and discharge Eugene Engle | 
of and from any and all claims, demands, damages, | 
liabilities, sums of money, and causes of action 
which the undersigned may have had or now has or 
hereafter may have arising out of or by virtue of 
that certain promissory note dated April 30, 1944, 
executed by said Eugene Engle to Virgil D. Dardi 
in the face amount of $150,000, together with inter- 
est thereon at the rate of three per cent (8%); and 
the undersigned further agrees that he will cancel 
said note and that the same shall be of no further 
force and effect. 


Dated: May 6, 1947. 
/s/ V. DARDI. 


Witnessed: 
/s/ R. W. STEWART. 


[Endorsed]: Filed April 11, 1957. 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled action was tried on April 15, 
1957, before the court sitting without a jury, Lloyd 
H. Burke, Lynn J. Gillard and Joseph O. Greaves 
appearing for the plaintiff, United States of Amer- 
ica, and J. Richard Johnston appearing for the de- 
fendants, The Mission Company, Virgil D. Dardi, 
individually and as executor of the Estate of Um- 
berto Dardi, and Olga Paula, as trustee of trust for 
Joseph Dardi and as trustee of trust for Mary 
Claire Elevita Dard. 

Documentary evidence having been introduced 
and the court now being sufficiently advised and in- 
formed in the premises makes the following Find- 
ings of Fact and draws the following Conclusions 
of Law: 


Findings of Fact 


1. At all times hereinafter mentioned, the plain- 
tiff was, and now is, a sovereign body politic. 


2. This is an action arising under the laws of 
the United States providing for the internal revenue 
and the collection thereof. 


3. This action has been authorized by the At- 
torney General of the United States at the request 
of the Commissioner of Internal Revenue. 


4+. The Mission Company is a corporation organ- 
ized under the laws of the State of California and 
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at all times relevant to this action was doing busi- 
ness at 2200 Mission Street, San Francisco, Cali- 
fornia. 


5. The defendants, Virgil D. Dardi and Olga 
Paula, are residents of San Francisco, California, 
or other places within the jurisdiction of this 
Court. 


6. The Mission Company was incorporated under 
the laws of the State of California in January, 1941, 
under the name of Dardi and Company; in April, 
1941, said corporate name was changed to R. J. 
Howell, Inc.; in November, 1942, said corporate 
name was changed to The Mission Company. 


7. The Mission Company filed corporate income 
tax returns for the calendar year 1942 and for the 
period January 1, 1943, to June 30, 1943; said re- 
turns were filed by Virgil D. Dardi as president 
and Umberto Dardi as vice president. 


8. Income and excess profits taxes were assessed 
against The Mission Company as follows: 


Year Tax Amt. Assessed Post War Credit Amt. Owed 
1942 Her. $ 8,117.06 pool lel $ 7,305.35 
1942 Le. 14.50 369.96 
ane 3.47 
DVEP 2838.99 
Int. 68.00 
1943 lone 6,305.04 630.50 5,674.54 
1948 Peay: 726.05 20330 
Int. 130.28 
DYEP 15070 
irae 270.41 


$15,983.60 
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The assessment list pertaining to the above tax 
habilities was signed by the Commissioner of In- 
ternal Revenue on October 10, 1947, and received 
by the Collector of Internal Revenue at San Fran- 
cisco on October 138, 1947, on which date a lien of 
the plaintiff, United States of America, arose on all 
property and rights to property of The Mission 
Company ; said assessment was within the applicable 
statute of limitations for assessment of such taxes 
as duly extended by Virgil D. Dardi as president 
of The Mission Company; notice and demand was 
made on The Mission Company on October 17, 1947; 
no part of the $15,983.60, plus interest, due to the 
United States of America for the above taxes has 
been paid; waivers were executed by Virgil D. 
Dardi as president of The Mission Company on 
October 21, 1952, extending the time of collection 
of the above tax liabilities by distraint or by proceed- 
ings in court until December 31, 1956; notices of 
Federal tax liens were filed pursuant to Section 
3672 of the Internal Revenue Code of 1939 for the 
tax liabilities asserted herein in the County of San 
Francisco, California, on January 9, 1948, in the 
amount of $19,491.39. 


9. No waiver extending the time of collection of 
the above tax liabilities by distraint or by proceed- 
ines in court has ever been executed by Virgil D. 
Dardi, either individually or as executor of the 
estate of Umberto Dardi, or by Olga Paula as 
trustee of the trust for Joseph Dardi or as trustee 
of the trust for Mary Claire Elevita Dardi. 
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10. On June 30, 1943, defendant Virgil D. Dardi 
and Umberto Dardi each received from The Mission 
Company one-half of its assets and said Virgil D. 
Dardi and Umberto Dardi assumed the liabilities of 
said corporation as shown on its books at that date. 
On June 30, 1943, defendant Virgil D. Dardi and 
Umberto Dardi formed a partnership known as The 
Mission Co., to which they transferred the assets 
which they had received and the liabilities which 
they had assumed from the defendant The Mission 
Company. Said partnership thereafter continued to 
operate the business known as the Cigar Box Res- | 
taurant. ) 


Ji. That at the time of the said transfer of all | 
assets of The Mission Company to Virgil and Um- | 
berto Dardi, said assets had a total value as evi-- 
denced by the books of the corporation, The Mission | 
Company, and the partnership of $38,137.65 and | 
that said partnership of Virgil Dardi and Umberto | 
Dardi did assume Nahilities totalling $22,311.65. 


12. On April 30, 1944, Virell D. Dardi did > 


transfer his one-half interest in the partnership | 


| 
known as The Mission Company to Eugene Engle | 
for the sum of $150,000 evidenced by a promissory | 
note to be paid as follows: 


$27,900 on or before December 31, 1944; 
$30,000 on or before December 31, 1945; 
$30,000 on or before December 31, 1946; 
Balance on or before December 31, 1947. 


That said transaction was a bona fide transaction 
entered into in good faith by both parties. 
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13. HKugene Engle paid Virgil D. Dardi the sum 
of $27,900.00 in 1944, in payment of the first in- 
stallment due on said note, and Virgil D. Dardi re- 
ported the receipt of this payment in his individual 
Federal income tax return for the year 1944. 


14. On or about January 1, 1945, Eugene Engle 
transferred his 50% partnership interest in The 
Mission Company to John Clifton Ernst, as trustee 
for Mary Claire Dardi and Joseph Dardi, the two 
minor children of Virgil D. Dardi. This transfer 
was evidenced by a trust indenture which was duly 
executed by the parties. Pursuant to this trust in- 
denture, the trustee made payments to Virgil D. 
Dardi in the amounts set forth below, and Virgil 
D. Dardi reported the receipt of such payments in 
his individual Federal income tax returns for the 
respective years in which the payments were made: 

ISIS og aeenee so en. $21,169.06 
1946) 0055400 On 25 $38,175.00 


15. On or about May 6, 1947, Virgil D. Dardi 
executed a release, discharging Eugene Engle from 
any further lability under his note of April 30, 
1944. 


16. Umberto Dardi died on or about April, 1948. 


17. The defendant, Virgil D. Dardi, as executor 
of the Estate of Umberto Dardi, and the defendant, 
Olga. Paula, as trustee of the trusts for Joseph 
and Mary Claire Elevita Daidi, are operating the 
Cigar Box Restaurant as partners or co-venturers. 
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18. The United States has withdrawn all claim 
against the defendant Olga Paula, as trustee of the 
trusts for Joseph and Mary Claire Elevita Dardi. 


Conclusions of Law 


1. That the Mission Company, a corporation, is 
liable to the United States for the amount of 
$15,983.60, plus accrued interest at a rate of 6 per 
cent thereon from October 17, 1947, until the date 
of payment. 


2. That the agreement of October 21, 1952, be- 
tween The Mission Company and the Commissioner 
of Internal Revenue, extending the time for col- 
lection of the above tax liabilities, extended the time 
for proceeding in court against the defendant Virgil 
D. Dardi individually and as executor of the estate 
of Umberto Dardi, and this action is therefore not 
barred by the statute of limitations as to said Virgil 
}D). Dardi, either individually or as executor of said 
estate. 


3. That the transfer of the assets of The Mission 
Company to Virgil D. Dardi and Umberto Dardi 
rendered the taxpayer, The Mission Company, in- 
solvent and unable to pay its taxes. 


4. That neither Virgil D. Dardi nor Umberto 
Dardi paid any consideration to The Mission Com- 
pany for said assets, except for the assumption of 
the liabilities of The Mission Company. 


5. That the defendants Virgil D. Dardi and Um- 
berto Dardi did each become liable to the United 
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States as transferees of The Mission Company in 
the amount of $7,913.00, the net value of the assets 
received. 


Dated: June 10, 1957. 


/s/ MICHAEL J. ROCHE, 
United States District Judge. 


Approved as to form: 
/s/ J. RICHARD JOHNSTON, 
Attorney for Defendants. 


Lodged May 27, 1957. 
[Endorsed]: Filed June 10, 1957. 


In the District Court of the United States, for the 
Northern District of California, Southern Di- 
vision 

No. 34297 

UNITED STATES OF AMERICA, 

Plaintiff, 


VS. 


THE MISSION COMPANY, VIRGIL D. DARDI, 
Individually and as Executor of the Estate of 
UMBERTO DARDI; and OLGA PAULA, as 
Trustee of Trust for JOSEPH DARDI and as 
TRUSTEE of Trust for MARY CLAIRE 
ELEVITA DARDI, 

Defendants. 
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JUDGMENT 


This cause came on to be heard on April 15, 19957, 
and duly submitted on May 6, 1957, it was argued by 
Counsel and thereupon, upon consideration thereof, 
it is ordered, adjudged and decreed as follows, viz.: 

1. That the United States shall have judgment 
against Virgil D. Dardi in the amount of $7,913.00. 

2. That the United States shall have judgment 
against the Estate of Umberto Dardi in the amount 
of $7,913.00. 

3. That the United States shall have judgment 
against The Mission Company, a corporation, in the 
amount of $15,983.60, plus accrued interest at a rate 
of 6 per cent thereon from October 17, 1947, until 
the date of payment. 

4. That the United States shall have its costs. 

5. That the action as to defendant Olga Paula, as 
trustee of the trusts of Joseph and Mary Claire 
Elevita Dardi, is dismissed. 


Dated: June 10, 1957. 


/s/ MICHAEL J. ROCHE, 
United States District Judge. 


Approved as to form. 
/s/ J. RICHARD JOHNSTON, 
Attorney for Defendants. 


Lodged May 27, 1957. 
[Endorsed]: Filed June 10, 1957. 
Entered June 11, 1957. 


United States.of America 51 
[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice Is Hereby Given that Virgil D. Dardi, de- 
fendant above named, hereby appeals,. both indi- 
vidually and as Executor of the Estate of Umberto 
Dardi, to the United States Court of Appeals for 
the Ninth Circuit from the final judgment entered 
in the above-entitled action on June 11, 1957. 


Dated: July 8, 1957. 


/s/ J. RICHARD JOHNSTON, 
Attorney for Said Defendant. 


[Endorsed]: Filed July 10, 1957. 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK TO 
RECORD ON APPEAL 


J, C. W. Calbreath, Clerk of the United States 
District. Court for: the: Northern District of Cali- 
fornia, hereby certify the foregoing and accompany- 
ing documents and exhibits, listed below, are the 
originals filed in this Court in the above-entitled case 
and constitute the record on appeal herein as desig- 
nated by the attorneys for the appellants: 


Excerpt from Docket Entries. 

Complaint. 

Answer of Virgil D. Dardi, Individually. 
Answer of Virgil D. Dardi, Executor Estate Um- 
| berto Dardi. 
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Amended Answer of Virgil D. Dardi, Individually. 

Amended Answer of Virgil D. Dardi, Executor 
Estate Umberto Dardi. 

Pretrial order. 

Motion of Defendant for Judgment on Pleadings. 

Order Denying Motion for Judgment on Plead- 
ings. 

Stipulation of Facts with Exhibits Attached. 

Findings of Fact and Conelusions of Law. 

Judgment. 

Stay of Judgment Pending Appeal. 

Notice of Appeal. 

Bond on Appeal. 

Appellants’ Designation of Record on Appeal. 


In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court this Ist 
day of August, 1957. 


[Seal] C. W. CALBREATH, 
Clerk. 


By /s/ MARGARET P. BIA 
Deputy Clerk. 


[Endorsed]: No. 15655. United States Court of 
Appeals for the Ninth Cireuit. Virgil D. Dardi, In- 
dividually and as Executor of the Estate of Umberto 
Dardi, Appellant, vs. United States of America, Ap- 
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pellee. Transcript of Record. Appeal From the 
United States District Court for the Northern Dis- 
trict of California, Southern Division. 


Filed: August 1, 1957. 
Docketed: August 6, 1957. 


Vo eae OAs LEN, 
Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 


In the United States Court of Appeals 
for the Ninth Circuit 
No. 15655 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


THE MISSION COMPANY, VIRGIL D. DARDI, 
Individually and as Executor of the Estate 
of UMBERTO DARDI; and OLGA PAULA, 
as Trustee of Trust for JOSEPH DARDI and 
as Trustee of Trust for MARY CLATRE 
ELEVITA DARDI, 

Defendants. 
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STATEMENT OF POINTS ON WHICH 
APPELLANT INTENDS TO RELY 
Appellant intends to rely on the following point 
on appeal: 
The suit was barred by the statute of limitations | 
as against all defendants except The Mission Com- 


pany. 
/s/ J. RICHARD JOHNSTON, 
Attorney for: Appellant. 
Affidavit of Service by Mail attached. 


[Endorsed]: Filed, August 6, 1957. 


